
FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

Amanda S. La Forge, Esq.
Democratic National Committee
430 South Captitol Street, S.E.
Washington, D.C. 20003

NOYJS2009

RE: MUR6127
DemociBtic National Committee »nd
Andrew Tobias, in his official capacity as
Treasurer

Obama Victory Fund and
Andrew Tobias, in his official c jpacity as
Treasurer

Dear Ms. La Forge:

On November 10,2008, the Federal Election Commission notified your clients,
; National Committee and Andrew Tobias, in his official capacity as Tra. rarer

("DNC"), and Obama Victory Fund and Andrew Tobias, in his official capacity as treasurer
("OVF"), of a complaint alleging violations of certain sections of the Federal Electi.m Campaign
Act of 1971, as amended ("the Act"). AccpyoftheccmplamtvaafoTv^irdedtoyrurclientsat
that time.

Upon further review of the allegations ccqtainedm the ccmplamt, and information
supplied by you, as well as publicly available information, the Commission, on Nc /ember 17,
2009, voted to disniiss the allegation trmttrjeDNCaoiO The
Factual and Legal Analysis, which more fully explains the Commission's decisiot. is enclosed
for your information.

Ycoi are advised mat the lhy
in effect, and that this matter is still open with respect to omer respondents. le Commission
will notify you when the entire file has been closed.

If you have any questions, please contact Jin Lee, the attorney assigned t-this
(202)694-1650.

,at

General Counsel

Factual w? T^ggal Analysis
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8 I. INTRODUCTION
9

10 The Complaint in mis matter alleges mat YD) A Fitness ("VID A"), a health club based in

11 Washington, D.C., violated 2 U.S.C. § 441b(a) and 11 C.F.R. §§ 114.2(b), (d) and (f) by

12 facilitating the making of contributions aixl making prohibited contribudons to the Oba^

13 Victory Fund (^VF ,̂ a jorntfuahrish^

14 ("OFA") and the Democratic National Committee ("DNC"). The Complaint claims that VIDA

15 fijcilitftfftd !hr tnairing flf cnntrifriitiflpg by wring a cofpoiate fimfffl list to distribute OVF

16 fiiiidnisingsolititaticiisairi Because

17 VIDA allegedly never charged OVF for the use of me email list or me use of the space, the

18 Complaint argues that VIDA made, and OW knowmgly accepted, proMbited corporate

19 contributions. Based on the discussion below, the Commission dismisses fhe allegation that

20 OVF and the DNC violated 2 U.S.C. § 441b(a) by fawwiiigly accepting a prohibited

21 contribution.

22 IL FACTUAL BACKGROUND
23
24 VIDA, a Subchapter S corporation, is a fitness club with three locations in Washington,

25 D.C.1 Response of VIDA Fitness ("VIDA Response"), Declaration of David von Stanch ("von

26 Stanch Dec.") atl I. David von Stanch iiVIDA's sole shareholder and has been an active

27 member of the Democratic Party, von Stanch Dec. at fl 1-2. According to the VIDA Response,

28 in mid-September 2008, Mr. von Stanch and Tom PetriUo, a fondraiser for the DNC, spoke about

S« VIDA Fit
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MUR 6127 (Obana Victory Fund/Democratic National Committee)
Factual and Legal Analysis

1 holding a fundraising event on September 26,2008 to benefit OVF. A/, at 13. Mr. von Starch

2 told Mr. Pctrillo about empty space at VIDA's newest location, and tiiey agreed to hold the event

3 at this location. Id The VIDA Response and the Response of DNC and OVF ("DNCVOVF

4 Response^ indicate diatKfr.Pdrilloinf^

5 invoiced for the rental of the apace as well as any food or beverages served at the event. Id.\

6 DNC/OVF Response, Declaration of Thomas PetriUoCTetrillo Dec.") at 14.

7 Prior to September 19,2008, Mr. Petrillo emailed Mr. von Storoh an invhation to the

8 fundraiser. See OVF Invitation, attached as Exhibit A to DNC/OVF Response; von Storch Dec.

9 at 17. Mr. Petrillo also emailed this invitation to approximately 500 donors in the D.C.

10 metropolitan area. Petrillo Dec. at IS. According to Mr. von Storch, he revised the invitation,

11 without Mr. Petrillo's knowledge or approval, adding a special disclainier stating, "VIDA and

12 Bang2 do not endone nor s^)port any poUtical candidate, but do encour^

13 friends to get involved and participate in the electoral process." See VIDA Invitation, attached

14 as Exhibit B of VIDA Response; von Storch Dec. at 17. On his own accord and without the

15 knowledge or approval of Mr. Petrillo, Mr. von Storch then emailed this invitation to

16 approximately 20,000 individuals who were on a list, prepared by Mr. von Stoich, of customers

17 and friends of VTDA and Bang, von Storch Dec. at fl 9,10; Petrillo Dec. at fl 7-8. Mr. von

18 Storch states that he subsequently paid Vida $3,000asauperaonalm-kindcontributionwtothe

19 OVF for the use and rental of the email h>t, calculated as ̂ 150[0].00 [sic] per 10,000 names."

20 von Storch Dec, at 110. The Commission's disclosure database indicates that Mr. von Storch

21 made a $3,000 contribution to OVF on December 4,2008.3

1 Bang idem to Bang Salon and Spa. which b a salon owned by Mr. von Starch.
Akhouaji tha contribution Unit tot individuals to a candidate fmminltum during tha 2008 alaction cycla wai

$2^00,i«aviduiJioouklgivciinaxinHimco^^ At 2U.S.C.
f 441a(a). BecaiMOVTwasajoimfundiaitingooiiimio^
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1 On September 26, the day of the fundni^

2 equipment and volunteers to manage the event aid guests, von Storch Dec. at 111, but it had not

3 recdved an invoice from VIDA for the use of the space and beverages. According to press

4 reports, more than 400 attended this event and tickets were "almost sold out" at $250 to $2,500.4

5 In addition, there were a luiiited number of tickets available at $100. See VIDA Invitation.

6 Given that the gym was to open on the following Monday, von Storch reportedly promoted this

7 event a "sneak peak" into the new location.3 At this time, we do not have information as to how

8 much was raised or how much of the amount raised resulted from Mr. von Sotrch's invitations.

9 After the event, Mr. Petrillo claims that he asked Mr. von Storch for an invoice but did

10 not receive one immediately. Petrillo Dec. at J 9. According to Mr. von Storch, because the

11 rnam celebrity amictioncan(^ed her appearance at the last m

12 reigned, and invoicing for the rental space and beverages got lost in Ac shuffle." von Storch

13 Dec. at f l l . Furthermore, Mr. von Storch became occupied with the grand opening of the new

14 VIDA location and did not reaUze that he foi^ to submit the rnvoi^ to Mr. Petrillo^ von Storch

15 Dec. at 112. Mr. Petrillo also was deployed to Ohio to conduct campaign work and did not

16 realize that he had not yet received an invoice. Petrillo Dec. at 112. When Mr. Petrillo learned

17 of the Complaint hi this matter, he agam asked Mr. von Storch for the invoice. Petrillo Dec. at 1

18 11.

e« llCFJLj !(».17(eX5)(piovldiiigthal
couldmatoacofitrnwtmtomejotanmdm
contribution Ifaniti for aU participants).
4 Ann Sdmador Mullins, Sa

5 Id.; MV olio, Victor Maldomdo, SMb Juriea Park^taHfatilmObtmiaFwidr^i€rtnWathin^ontSepL72.

cetebntetfaeofwoJngofVmA'iMetropolelocttkm).
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1 On December 4,2008, Mr. Petrillo received an invoice, dated November 26,2008, from

2 Mr. von Storch for $2,725.00. Petrillo Dec. at 112; VIDA invoice, attached as Exhibit C to

3 VIDAResponse. Mr. von Starch slated that he charged $2,500 for the space rental based upon

4 whti he estiniated a hotel would diaiip for the sam^

5 was new, and "there was no history of customary use, or usual and ncrnud rental charge fi>r, the

1/1 6 venue." VIDA Response at 4. m adoption, Mr. von Storch charged $225 for beverages tha^
Ml
^ 7 served at the event, von Starch Dec. at H12. OVF subsequently paid the invoice. See Check
ID
rvi 8 No. 5560, attached as Exhibit Dto VIDA Response.
*T
* 9 1 T L LEGAL ANALYSIS
CD 10

rH 11 A corporation is prohibited fiom making a contribution in connection with a federal

12 election under the Act See 2 U.S.C. § 441b(a); 11 C.F.R. § 114.2(b). In addition, neither a

13 federal candidate nor a poUtical committee may knowingly accept a contribisticmfix>m a

14 corporation. See 2 U.S.C. § 441b(a); 11 C.F.R. § 1142(d). The Commission's regulations

15 ftrtherpiovide that a corporation n^

16 cnfpnifate t»«fum»Mi to engigy TP finulnHMng «rtivitie« for any fiedet-al glectinn S** 11 P. F tt

17 f 114.2(iXl). The regulations provide examples of conduct that constitute corporate facilitation,

18 including the use of a corporate customer list, to send invitations to individuals not within the

19 restricted class to iundnisenvvithout advance payment; the us^

20 g"T!ffmfr'1 BvailfiMg fo rivic or c

21 food services without advance payment See 11 C.FJL § 114.2(0(2).

22 A. Use of VTOA's Customer List

23 Corporations such as VIDA, which do not have separate segregated funds, are permitted

24 to soUch contributions to be semdiiex^y to candidates,
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MUR 6127 (Obama Victofy Fund/Democratic National Committee)
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1 to its restricted class, consisting of its stockholders and executive or administrative personnel,

2 and their families. 2 U.S.C. § 441b(b)(2XA); 11 C.F.R. §§ 114.1Q) and 1142(f). Moreover,

3 coiporate faciUtation may resiilt tf

4 the restricted class, to wu'cft contributions or distribute invitatwiu to fundraisers without

5 advance payment for Ac feir market value of the list See 11 C.F.R. § 114.2(0(2XiXC).

6 Inus, when Mr. von Storch, die President^

7 customers and friends to distribute the September 26 fundraiser invitation without making an

8 advance payment, VIDA solicited outside of its lealricted class arid teiUtated the msJdng of

9 contributions to OVF. While Mr. von Storch reimbursed VIDA after the complaint was filed,

10 such reimbursement may mitigate but not vitiate a violation.

11 B. Space Rental

12 Corporate facilitation includes "using meeting rooms that are not customarily available to

13 clubs, civic or community organizations or other groups." 11 C.F.R. § 114.2(f)(2)(i)(D). For

14 example, facilitation would occur if a coiporan'on makes h^ meeting room available for a

15 candidate's fundraiser, but not for community or civic groups. See Explanation and

16 Justification, Facilitating the Making of Contributions, 60 Fed. Reg. 64259,64264 (Dec. 14,

17 199S). The permissibility of using such rooms when a corporation receives payment is governed

18 byllCF.R.§114.9(a),(b),or(d). Id. S«^<mll4.9(d), which pertains to'nise or raital" of

19 corporate facilities, provides that persons may inate use of corporate fixities m connection wfth

20 a federal clcctkM so long M they reimbii^

21 time in the amount of the normal and usual rental charge."/</.

22 In this matter, despite the purported agreement between Mr. von Stoich and Mr. Petrillo,

23 VIDA failed to provide an invoice to the PNC until after the fimig of the Complaint and 61 days

Page 5 of7



MUR 6127 (Obama Vfctty Fund/Democratic National Committee)
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1 after the fimdraising event In a recent matter, MUR 5998 (John McCain fhr President), the

2 Commission determined that it was conmterciaUyxtasonable for a vendor 10 invoke a comniittee

3 45 days after a campaign event and 6 days after the complaint had been filed, given that the

4 delay was relatively short and was due to a tax concern that was under review by the vendor.

5 Furthermore, the Commission has determined billing a coimxiittee approximately 90 days from

6 the event is commercially reasonable. See, e.g., MUR 6*034 (Worth ft Company, Inc.). While

7 the reason for the delay in this matter appears to have been an oversight by the parties, it appears

8 that VIDA obtained payment for the space within a commerciaUyreasOT:^le time, given that

9 VIDA billed OVF within 61 days of the evem and iw»ved paymeirt shortly thereafter.

10 c. Beverages

11 Under 11 C.F.R. § 114.2(fX2XiXEXcoiporatefiKalitationinclu. es "providing catering or

12 other food services operated or obtained by the corporation or labor oq anization, unless the

13 corporation or labor organizatira reedves advance payment for the fti market value of the

14 services." Because VIDA did not reedve advance payment for the be /erages, VIDA appears to

15 have fi^itated the making of a contributioiL

16 d OVF

17 hi their Responses, the joint fundraising participants of OW. the PNC and OFA largely

18 reiterate the Acts and arguments presented in the VIDA Response. Horn the DNC and OFA state

19 that Mr. von Storch acted on his o^withort

20 when he mailed the OVF invitation to the VIDA customer list Set OFA Response at 3-4;

21 DNC/OVF Response at 2-3. We have no information suggesting i therwise. Thus, neither the

22 OWiiorDNC'1aK)wmglyw accepted a proMWtedc^

23 through the use of the customs list
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1 Assuming that the valuation for the space is correct, OVF does not appear to have

2 accepted a prohibited contribution by renting VIDA's space because OVF paid for the space

3 within a commercially reasonable time. With respect to the beverages, OVF appears to have

4 accepted a prohibited contribution given that OVF foiled to make an advance payment to VIDA

5 for these expenses hi violation 11 C.F.R. § 114.2(f). However, the Commission exercises its

6 prosecutorial discretion and disinissesthw allegation as to OVF and the DNC in light of the

7 relatively small amount of money involved and OW's ultimate payment for the beverages. See

8 Hectier v. Chaney, 470 U.S. 821 (1985).

9 IV. CONCLUSION

10 Based upon the foregoing information, the Commission exercise its prosecutorial

11 discretion and dismisses the allegation that OVF and the DNC violated 2 U.S.C. §441b(a). See

12 Heckler v. Chaney, 470 U.S. 821 (198S).
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